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Abstract 
 
This paper addresses the ways in which vulnerable children, including children with 
special educational needs, are positioned within our New Zealand education 
legislation, particularly in terms of their right to a voice, or self advocacy. A stronger 
right to a voice needs to be supported by teaching practices which enhance the skills 
of thinking, decision-making and self-advocacy, so enabling the vulnerable child and 
the child with special educational needs to use such a right effectively. The paper 
finally presents a three tiered model for making such skills available in an inclusive 
way, to all members of our school communities. 
 
The positioning of vulnerable children within New Zealand education legislation. 
 
In a paper published in 2010 in the International Journal of Inclusive Education I 
explored how vulnerable children and children with special educational needs were 
positioned within the legislation of New Zealand, as compared with Britain and the 
Republic of Ireland. In that paper I sought to use Positioning Theory (Harré and van 
Langenhove) within the framework of Discursive Psychology, to explore the extent to 
which such a child is viewed first as a person, so available for positioning, then the 
extent to which such a child is given a right to a voice, and finally, the extent to which 
all children are positioned with a right to appropriate and inclusive education. I wish 
to focus in this paper on the aspect of right to a voice, a key international right as 
stated within the United Nations Convention on the Rights of the Child (1989, article 
12). 
 
The New Zealand Children’s Commissioner Act (2003) requires the Commissioner to 
promote the United Nations Convention on the Rights of the Child, and therefore the 
voice of the child.  Within that Act, the primary role of the Commissioner is to be an 
advocate for children, giving serious consideration to the views of children and taking 
those views into account (Clause 11, a, b). In this 2003 Act language is used from the 
1989 Convention on the Rights of the Child in spelling out the requirement to 
‘promote, in relation to decisions that affect the lives of the children (i) the 
participation of children in those decisions, and (ii) an approach to children’s views 
that, in each case, gives due weight to those views, in relation to age and maturity of 
the relevant child’ (Clause 12, l, j). 
 
The New Zealand 1989 Education Act is clearly inadequate in terms of giving the 
child a voice. At no point is there a clear general statement regarding the voice of the 
child. In the 1998 Education Amendment (No.2 Act) there is a provision for the voice 
of the student within suspension procedures, as follows : ‘If a student has been 
suspended, the student, the student’s parents, and their representatives, are entitled to 



attend at least one meeting of the Board, to speak at that meeting, and to have their 
views considered by the Board before it decides whether to lift or extend the 
suspension or exclude or expel the student’ (Section 17B).  
 
However, for key decision-making regarding the educational placement and provision 
for children with special educational needs no such rights to a voice are given. Why is 
only the parent given a voice when a decision is made about a child’s special 
educational provision (Sections 9 and10)? Why is the child placed in such a non-
agentive position in the section which confers the right to guidance and counselling, 
where the Act states that ‘student’s parents are told of matters that in the principal’s 
opinion…are preventing and slowing the pupil’s progress’ (Section 77, b), with no 
mention of consultation with the student, and the passive positioning given  in relation 
to reconsideration of special education direction, using the phrase ‘may require the 
child or other person concerned to be produced’ (Section 10). The message the Act 
gives is that children with special educational needs are passive objects with no voice 
in key decisions made about their educational lives. This is in direct contrast to the 
UK 1994 Code of Practice on the Identification and Assessment of Children with 
Special Education Needs (DfEE, 1994), which, although not having the legal force of 
an act, made strong statements about pupil voice. For example, it stated that ‘children 
have the right to be heard. They should be encouraged to participate in decision-
making about provision to meet their special educational needs’ (14, Section 2, 35). 
The newer 2001 Special Educational Needs Code of Practice (DfES) strengthened this 
concern for listening to the voice of the child in stating it as a fundamental principle at 
the beginning of the Code.  
 
The child as a partner in their own learning is well established in international writing 
on personalised learning, and backed up by education legislation in some countries. 
For example, in 2004 the UK Secretary for Education and Skills presented a Five 
Year Strategy for Children and Learners (DfES, 2004), in which a key principle for 
reform is stated as ‘Greater personalisation and choice’, ‘with the wishes and needs of 
children, parents and learners centre-stage’ (Foreword). 
 
An example of Education legislation which gives a right to such partnership can be 
found in the Standards in Scotland’s Schools Act 2000 (Scottish Office 2000), which 
has a requirement to consult pupils attending the school in preparing such a plan, with 
preparation ‘after the pupils in attendance at the school have been given an 
opportunity to make their views known’ (Section 6.3). 
  
In the New Zealand 1989 Education Act there was a possible opportunity for children 
to play a key role as partners in the learning process in relation to the School Charter 
provisions. There was a requirement that the School Charter be developed in 
consultation with parents ‘and any other people it thinks fit’ (Section 61,3c). This 
would have presumably allowed for consultation with students. This provision is no 
longer there.  There is a later expectation that ‘the school and its students and 
community, achieve the aims and objectives of the charter’ (Section 63) but surely 
partnership in formulating those aims and objectives would lead to a greater 
likelihood of their achievement?       
  
 
 



Skills needed for positive positioning and having a voice. 
 
In their book on ‘Positioning Theory’ Harré and van Langenhove (1999) note that 
there are three aspects on which individuals may differ in positioning as follows : 
‘capacity for positioning oneself and others, willingness or intention to position and 
be positioned, and power to achieve positioning acts’ (p. 53). In this book I present a 
chapter looking at the ways in which children can be prepared for positive positioning 
and for having a voice. The distinction is made in the chapter between the right to 
position oneself and have a voice (a moral capacity), and the skills which a child 
might have to exercise this right (a learnt capacity). The first part of this paper has 
addressed the right, which needs to be strengthened. The second part now addresses 
the skills. 
 
The skills involve thinking and, in particular, decision making. New Zealand has as a 
key competency in its National Curriculum (2007) the teaching of thinking, meaning 
that every school is required to ensure that all of its learners are taught the skills 
involved in thinking, the self management of learning, and the sorts of decision 
making which are involved in the choice aspect of personalised learning. 
 
In 2011 I published a book, titled ‘Teaching Students Thinking Skills and Strategies : 
A Framework for Cognitive Education in Inclusive Settings’. This book was 
commissioned by a UK publisher to bring together the teaching of thinking and 
inclusion, which can be defined as schools restructuring themselves to embrace the 
needs of all students (Frederickson and Cline, 2002).  In that book I outline a three 
tiered model for the inclusive teaching of thinking, as follows : 
Tier 1 : teaching thinking for all, with approaches which are integral to all classroom 
teaching and learning 
Tier 2 : working with small groups with shared learning needs for further support in 
the teaching of thinking 
Tier 3 : working with individuals with unique and complex learning needs for further 
individual support in the teaching of thinking. 
 
In outlining in this 2011 book which of the well known internationally used 
approaches to the teaching of thinking are best suited to each tier level, and giving 
detailed examples of such use, it is clear that some approaches are particularly well 
suited for use at tier 1 level, for all learners, in terms of preparing for the kinds of 
thinking and decision-making involved in having a voice. For example, at tier 1 level 
Sternberg’s problem solving cycle and metacognitive work arising from his theory of 
the nature of mental abilities (Sternberg, 1979) is covered. Although the application 
exampled at this tier 1 level is of Mary Barry Joyce’s Ph.D. study of this approach 
used with disadvantaged Irish students for the teaching of thinking in mathematics, a 
later example is given at Tier 3 level with individuals who are receiving rehabilitation 
for brain damage, and in that Ph.D. work by Kenneth Fong in Hong Kong, individuals 
were taught the skills of Sternberg’s problem solving cycle of defining the problem, 
planning, problem representation, and self-monitoring, for real life problem solving 
and decision-making. 
 
An approach which is covered in the book at Tier 2 level, and which is particularly 
suited to teaching decision-making skills, is Meichenbaum’s cognitive-behavioural 
approach to the teaching of thinking. This involves utilising a set of steps much like 



Sternberg’s problem solving cycle, but within a talk-aloud self-instruction process 
informed by Vygotsky’s Socio-cultural Theory, which tracks the child’s thinking 
which develops through social, egocentric, and then private speech.  
 
One approach which is covered at each tier level in the book is Feuerstein’s 
programme for the teaching of thinking which arises from his Theory of Mediated 
Learning Experience. This theory is similar to Vygotskian theory with a central role 
given to the human mediation of learning. Feuerstein’s approach to the teaching of 
thinking is widely used internationally as the most effective method for teaching 
thinking with more vulnerable and low achieving learners, and addresses both the 
cognitive and emotional/motivational aspects of thinking. In my 2011 book I give 
examples of its use at the tier 2 level for low achieving Maori learners in the then 
lowest stream of a large South Auckland secondary school, with the work carried out 
by myself and the students’ key Maori teachers, in partnership (Howie, Richards and 
Pirhi, 1993; Howie, 2003a). 
 
An example of individualised work at the tier 2 level is the way in which I was able to 
use both Vygotskian Socio-cultural Theory and Feuerstein’s Theory of Mediated 
Learning Experience in the scaffolding and mediating of real-life problem solving and 
self-advocacy skills to young adults with a complex mix of cognitive and emotional 
learning needs attending the Auckland Sheltered Workshop organisation (Howie, 
2003a, 2003b). i.e. the focus of this project was on mediating the skills central to 
having a voice. 
Five types of skills found to be important in self-advocacy for these learners were 
targeted in the training : Asking for help, asking for skill training, asking for 
representation, asking for equal opportunity, and finally, asking for confidentiality. 
Learners were scaffolded in the development of these skills using a process following 
dynamic procedures arising from Vygotskian theory and operationalised in 
Feuerstein’s dynamic assessment procedures (Feuerstein, Feuerstein, Falik and Rand, 
2003). 
 
In my chapter on positive positioning (1999), in my paper on development of self-
advocacy skills (2003b), and in my 2011 book I detailed the progress made by one 
young man from a Pasifika cultural background who had received his education 
outside of an ordinary classroom (one of a number of examples of successful skill 
learning). 
On the first set of tasks (‘asking for help’) he initially required the highest level of 
prompting or scaffolding, but by the third task (‘representation’)  he succeeded 
independently. He showed considerable independence in skill development, and 
generalisation to later skills. It was no surprise to me when this young man moved 
successfully to open employment while I was still researching at the Sheltered 
Workshop.    
 
Conclusion. 
 
New Zealand has signed the United Nations Convention on the Rights of the Child, 
with its important clause on the voice of the child. However, within our Education 
Legislation the learner, and particularly the learner with special educational needs, is 
generally positioned as a passive recipient of the decision-making of others, rather 
than as a partner in the learning process. We have the knowledge and the skills to 



ensure that every learner has a right to a voice and exercises that voice to their fullest 
potential, but we need the will and committed actions to achieve this. Let us fulfil our 
responsibilities under the more recent United Nations (2006) Convention on the 
Protection and Promotion of the Rights and Dignity of Persons with Disabilities by 
ensuring that there is ‘an inclusive education system at all levels, and lifelong learning 
directed to : the development of persons with disabilities of their personality, talents, 
and creativity, as well as their mental and physical abilities to their fullest 
potential…enabling persons with disabilities to participate effectively in a free 
society’ (Article 24).  
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